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- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 
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- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
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Status 

1 )^| Responsive to communication(s) filed on 04 April 2007 . 
2a )□ This action is FINAL. 2b)£3 This action is non-final. 

3) \Z\ Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 
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5) D Claim(s) is/are allowed. 
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Application Papers 
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Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 
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* See the attached detailed Office action for a list of the certified copies not received. 
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Claim Rejections - 35 USC §112 

The following is a quotation of the first paragraph of 35 U.S.C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

Claims 1-2, 4-10 and 22 are rejected under 35 U.S.C. 112, first paragraph, as 
failing to comply with the written description requirement. The claim(s) contains subject 
matter which was not described in the specification in such a way as to reasonably 
convey to one skilled in the relevant art that the inventor(s), at the time the application 
was filed, had possession of the claimed invention. The 10/17/06 amendments contain 
limitations directed to "... 7mm diameter cylindrical wall, at least about 100-130 of the 
support ..." which does not appear to be supported by the original disclosure. 
Clarification could be achieved by pointing out the page and line numbers of the original 
specification that supports these limitations. 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 1-2,4-10 and 22 are rejected under 35 U.S.C. 112, second paragraph, as 
being indefinite for failing to particularly point out and distinctly claim the subject matter 
which applicant regards as the invention. 

The new claim language states "if the biochemical ..." is not clear if this is an 
actually structural limitations because "if has been used. Clarification could be 
achieved by removing "if." For the purposes of examination the Office will assume 
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Applicants did not intend to use "if and examine the claims as though "if were not 
there. 

Claim Rejections - 35 USC § 103 

The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

Claims 1-2, 4-10 and 22 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over EP 0395300, Rigby et al. or Aurenius. 

See the appropriate paragraph of the 3/3/06 final Office action. 

Claim 22 has been interpreted as stating the pattern is recognizable when a 
fluorescent label has been added. The Office maintains the cited prior art teaches 
labels that are identifiable when the fluorescent label has been added. 

Even if there were support for the 10/17/06 amendments, the Office would take 
the following position: 

Rigby et al. and Aurenius are silent to the claimed 7mm diameter of the well and 
the at least about 100-130 supports readable through the base. 

The court decided In re Boesch (205 USPQ 215) that optimization of a result 
effective variable is ordinarily within the skill of the art. A result effective variable is one 
that has well known and predictable results. The selection of the diameter and the 
number of wells are a result effective variable with the well known and expected result 
of providing the appropriate volume and number of wells. It would have been desirable 
to make the wells as small as possible and place as many as possible on a substrate to 
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gain the advantages of minimization of sample required and the ability to perform many 
analyses simultaneously. 

It would have been within the skill of the art to modify either Rigby et al. or 
Aurenius and make the wells diameter 7mm and 1 00-1 30 wells per support as 
optimization of a result effective variable and to gain the above advantages. 

Response to Arguments 

Applicant's arguments filed 10/17/06 have been fully considered but they are not 
persuasive. 

The remarks have been considered, but in light of the above 35 USC 1 12 first 
paragraph issues are not commensurate in scope. However, for the sake of argument, 
if there were support for the 1 0/1 7/06 amendments, the Office would take the position 
the relative dimension of the device would have been within the skill of the art as 
discussed above. 

The 10/17/06 Declaration has been fully considered but was not convincing. Dr. 
Swarbrick states in paragraph 4 that he has discovered and optimum number of 
supports. The Office believes optimization of a result effective variable is within the skill 
of the art (see In re Boesch). The remainder of the declaration discusses optimization 
of particle size. It is not clear what unexpected result have been discovered. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Lyle A. Alexander whose telephone number is 571-272- 
1254. The examiner can normally be reached on Monday, Tuesday and Thursday. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Jill Warden can be reached on 571-272-1267. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

Lyle A Alexander 
Primary Examiner 
Art Unit 1797 

/Lyle A Alexander/ 

Primary Examiner, Art Unit 1797 



